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- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )KI Responsive to communication(s) filed on 15 September 2008 . 
2a )□ This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.1 14, including the fee set forth in 
37 CFR 1 .17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicant's submission filed on 8/22/08 has been entered. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

Claims 27-29 and 31-35 are rejected under 35 U.S.C. 1 12, first paragraph, as based on a 
disclosure which is not enabling. Providing simultaneous ATP pulses to the atrium and ventricle, 
in combination with the other elements in the claim are critical or essential to the practice of the 
invention, but not included in the claim(s) is not enabled by the disclosure. See In re Mayhew, 
527 F.2d 1229, 188 USPQ 356 (CCPA 1976). The specification discloses that simultaneous ATP 
pulses are provided to the atrium and ventricle in order to detect/determine the earliest arriving 
electrical pulse from the atrium and ventricle after the blanking period resulting from delivery of 
the simultaneous ATP pulses. 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 
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Claims 27-29 and 31-35 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claims 27-29 and 31-35 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
incomplete for omitting an essential element, such omission amounting to a gap between the 
elements. See MPEP § 2172.01. The omitted element is the pacemaker providing simultaneous 
ATP pulses to the atrium and ventricle. 

In claim 27, an implantable pacemaker "element" is vague. Does this mean it could be 
just one portion of a pacemaker, such as an electrode or resistor, or does this require the entire 
pacemaker? It is suggested to delete "element". In line 8, "the blanking period" lacks 
antecedent basis. It is suggested to use "a blanking period". In line 10, "an implantable 
defibrillator element" is vague because it is unclear what the limitations of an "implantable 
defibrillator element" provides. Does this require the whole defibrillator or just an 
element/portion of the defibrillator? And if it is only a portion/element, then does an 
"implantable defibrillator" really provide any more of a structural limitation to the element? Can 
it be just a timing device or does it have to be an implantable defibrillator timing device? And 
what makes one different than the other? In addition, lines 2 and 7 are vague since the pulses 
have not been delivered for a result to be produced. It is suggested in line 2 to insert after 
"initiate", — , generate, and deliver— since in order for the blanking period to result from the 
burst, the burst must be generated/delivered. 

Claims 3 1 and 32 are vague and should state that the pacemaker or defibrillator further 
comprises the leads to deliver the ATP pulses and sense the signal. 
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Claim Rejections - 35 USC §102 and 103 

The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 2 1(2) of such treaty in the English language. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 1 02 of this title, i f the tli flerences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 27-29 and 3 1-34 are rejected under 35 U.S.C. 102(e) as anticipated by Kupper 
(6813518). Kupper discloses a pacemaker/defibrillator to deliver simultaneous pacing burst 
pulses to the atrium and ventricle when a tachycardia is detected (e.g. abstract, figures 6, 7, col. 
11, line 53) and thereafter senses for the first atrial or ventricular depolarization (e.g. col. 11, line 
64, figure 3, element 74/58) to determine the first depolarization to provide different intervals 
(e.g. escape intervals, col. 10). NOTE, the claim does not state that the determination of the 
depolarization is used to classify the origin of the arrhythmia. 

Claim 35 is rejected under 35 U.S.C. 103(a) as being unpatentable over Kupper. 
Kupper discloses the claimed invention except for the quadripolar sensing lead. It would have 
been obvious to one having ordinary skill in the art at the time the invention was made to modify 
the IMD as taught by Kupper, with the quadripolar sensing lead since it was known in the art and 
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the examiner is taking official notice that IMDs use quadripolar sensing leads to provide the 
predictable results of allowing multiple areas of the heart to be sensed with one lead by inserting 
a minimal number of leads and therefore providing less trauma/problems to the heart. 

Double Patenting 

A rejection based on double patenting of the "same invention" type finds its support in 
the language of 35 U.S.C. 101 which states that "whoever invents or discovers any new and 
useful process ... may obtain a patent therefor ..." (Emphasis added). Thus, the term "same 
invention," in this context, means an invention drawn to identical subject matter. See Miller v. 
Eagle Mfg. Co., 151 U.S. 186 (1894); In re Ockert, 245 F.2d 467, 1 14 USPQ 330 (CCPA 1957); 
and In re Vogel, All F.2d 438, 164 USPQ 619 (CCPA 1970). 

A statutory type (35 U.S.C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in scope. The 
filing of a terminal disclaimer cannot overcome a double patenting rejection based upon 35 
U.S.C. 101. 

Claims 27-29 and 31-35 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-17 of U.S. Patent No. 7206633. Although 
the conflicting claims are not identical, they are not patentably distinct from each other because 
the patented claims meet the limitations of this application's claims. In addition, it would have 
been obvious to one having ordinary skill in the art at the time the invention was made to include 
the simultaneous ATP pulses in the patented claims, since it was known that simultaneous ATP 
pulses are delivered with an IMD to provide the predictable results of therapy and coordination 
of the heart muscle. 

Response to Arguments 

Applicant's arguments with respect to the claims have been considered but are moot in 
view of the new ground(s) of rejection. 
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Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to George R. Evanisko whose telephone number is 571 272 4945. 
The examiner can normally be reached on M-F 6:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Angela Sykes can be reached on 571 272 4955. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/George R Evanisko/ 

Primary Examiner, Art Unit 3762 

GRE 

1/20/09 



